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 1.  TIME:  9:00   CASE#: MSC17-01486 
CASE NAME: DOSKOCZ VS. ALS 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY TERESA DOSKOCZ 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Leave to file First Amended Class Action Complaint (the 
“Motion”) filed by Plaintiff Teresa Doskocz (“Plaintiff” or “Doskocz”). The Motion is opposed by 
Defendant ALS Lien Services (“Defendant” or “ALS”). Plaintiff seeks amendment to substitute 
David Swedelson (“Swedelson”) and Sandra Gottlieb (“Gottlieb”) as well as their law 
partnership, SwedelsonGoddlieb (“S&G”), for the fictitious Doe defendants 1-3 named in the 
original Complaint. Plaintiff also seeks to add alter ego allegations against Swedelson, Gottlieb, 
and S&G and revise her prayer for relief to hold Swedelson, Gottlieb, and S&G jointly and 
severally liable with ALS for a judgment in this case. 

For the reasons described further, below, the motion for leave to amend is granted. 

Analysis 

Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to amend its 
pleadings. The general rule is that the Court should exercise this discretion liberally in favor of 
amendments, to permit the resolution of all disputed matters between two parties in a single 
proceeding. (See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers Indem. Co. (2006) 137 
Cal.App.4th 905, 916; see also Sullivan v. City of Sacramento (1987) 190 Cal.App.3d 1070, 
1081 [policy of “great liberality” in permitting amendments to pleadings at any stage of the 
proceedings].) 

Further, “it is an abuse of discretion to deny leave to amend where the opposing party was not 
misled or prejudiced by the amendment.” (Kittredge Sports Co. v. Super. Ct. (1989) 213 
Cal.App.3d 1045, 1048.) 

Trial courts are to liberally permit such amendments, provided there is no statute of limitations 
concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical evidence, 
or added costs of preparation. (Hirsa v. Superior Court (1981) 118 Cal.App.3d 486, 489-490.) 

As a threshold issue, Defendant argues that this motion should be denied on the grounds that it 
violates the parties’ prior stipulation regarding “no new claims.” The Stipulation provides that 
“Plaintiff may, consistent with this Stipulation, delete claims from the Complaint in this action, but 
may not add any new claims. Plaintiff waives any right to amend causes of action in the state 
court action under California law, except as allowed by the Superior Court in ruling on any 
Demurrer or other motion filed by Defendant.” Stipulation at ¶ 1. The Stipulation further notes 
that “ALS Lien Services, a California corporation dba Association Lien Services is the proper 
defendant in this action.” Id. at ¶ 3. 

On its face, this Stipulation does not bar the amendments. The doe amendments introduce new 
parties, but not new claims. Similarly, the alter ego allegations support a theory of liability and 
are not new claims or causes of actions. The proposed amendments are not barred by the 
parties’ Stipulation. 

Defendant also argues that “the motion is brought for the improper purpose to attempt to force 
Defendant to settle.” Opp. at 2:8. That is not a grounds on which to deny the motion. 
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Defendant also argues that the proposed amended complaint fails to allege sufficient facts to 
establish alter ego liability. Those arguments are directed at the merits of the amendment and 
are also not grounds for denying the Motion. 

Defendant also argues that Plaintiff has been dilatory and the Court should deny this motion for 
her unreasonable delay. Defendant’s evidence that Plaintiff has been dilatory is not persuasive. 
Furthermore, there is no evidence that any delay prejudiced Defendant. Even if continuance of 
trial is necessary as a result of the proposed amended complaint, Defendant offers no evidence 
that such any such delay would cause prejudice (e.g., the loss of key witnesses and/or 
evidence).  

Accordingly, the Court finds it is in the interest of justice to permit Plaintiff to file the proposed 
First Amended Complaint because it will facilitate “a complete determination of a controversy 
among the parties in one action, thus avoiding circuity of action and duplication of time and 
effort.” (City of Hanford v. Superior Court (1989) 208 Cal. App. 3d 580, 587.) 

The Motion is granted. The First Amended Complaint is deemed filed as of July 2, 2020. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-02571 
CASE NAME: ROEBBELEN  VS.  WEST CONTRA COSTA U.S.D. 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY WEST CONTRA COSTA UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Continued to July 9, 2020 at 9:00 a.m. by stipulation of the parties. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00547 
CASE NAME: GABRIEL GONZALES  VS.  WALMART INC. 
HEARING ON MOTION TO APPROVE SETTLEMENT PURSUANT TO PAGA 
FILED BY GABRIEL GONZALES 
* TENTATIVE RULING: * 
 
 Gabriel Gonzales moves for approval of the settlement of his PAGA suit against 

Walmart, Inc.   

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging violations of the Labor Code concerning 

employee use of cell phones for work-related duties.  Specifically, plaintiff is an “Asset 

Protection Associate,” one of about 1,511 in at Walmart Stores in California during the time in 

question.  APAs are required to communicate with each other on the job.  Plaintiff alleges that 

they were required to use personal cell phones to do so, and that Walmart should have 

reimbursed them for some of their cell phone costs.  Walmart disputes these allegations, 

contending that proper two-way radios were provided, that their written policy directed APAs to 
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use Walmart’s equipment, and therefore any use of an individual cell phone is by choice, and 

not subject to reimbursement. 

The matter has been in litigation for well over a year, and was settled with the assistance 

of an experienced mediator.  

The case also includes certain individual claims by Mr. Gonzales, which are also 

covered by the settlement.  (Pyle Dec., Ex. A , “recitals”; Par. 2 “[t]his Agreement is a settlement 

of all individual and PAGA claims”; see also Par. 10)  Mr. Gonzales will receive $80,000, two-

thirds of which will be paid to Mr. Gonzales, and one-third of which “shall constitute wages.”  

The other two-thirds ($53,600) “shall be allocated to penalties and interest[.]”  It does not, 

however, specify that this figure is a PAGA penalty that must be apportioned with the LWDA, 

nor does it indicate how much of that is interest.  Nor does it indicate that it is damages.  The 

First Amended Complaint also asserts certain causes of action on behalf of Mr. Gonzales 

individually: disability discrimination, failure to provide reasonable accommodation, failure to 

engage in the interactive process, and retaliatory termination.  The agreement also contains a 

release provision for Mr. Gonzales (Par. 10) that is far broader than the PAGA release that 

applies to the PAGA members, setting forth a variety of other claims separate from PAGA and 

those raised in the First Amended Complaint. 

The total settlement payment for the PAGA causes of action is $420,000.  Plaintiff 

proposes that the funds be allocated 1/3 to attorney fees ($140,000), $15,000 to litigation costs, 

and up to $9,800 for costs of the settlement administrator, Simpluris. (Paragraph 4a(v) of the 

settlement actually states that the administration costs will be $5,000.  Based on the actual 

Simpluris bid, it appears that the $9,800 figure is the correct one.  This discrepancy needs to be 

corrected.)   A PAGA penalty of $252,200 would be paid, of which 75% ($191,400) will be paid 

to the LWDA, and the aggrieved employees will receive 25% ($63,800). 

The settlement provides for checks to be mailed to aggrieved employees.  If uncashed 

checks exceed $10,000, they will be reallocated to employees.  If less than that, they will be 

returned to Walmart.  (Par. 6.) 

In addition, Walmart would implement appropriate policy by instructing manager to meet 

with APAs to inform them of policy and procedure for using employer-provided equipment, or, 

when personal phones are used, submission of any requests for reimbursement, and assuring 

that two-way radios are available for use.  (Par. 7.) 

 The settlement would resolve all Labor Code violations “asserted in the complaint” (Par. 

12.)  In addition to the cell phone issue, however, the First Amended Complaint also sets forth 

causes of action for: failure to pay minimum wage; failure to pay overtime; failure to provide 

meal periods, wage statement violations, waiting time violations, and violation of the Unfair 

Competition Law.   

Plaintiff’s counsel has filed a supplemental declaration attesting to service of the propsed 

settlement on the LWDA.  (The declaration refers to an attached Exhibit A, but the exhibit does 

not appear with the declaration as filed on FSX.) 
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B. Standards for Review of a PAGA Settlement 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 

(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 

bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 

at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 

penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 

employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 

the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 

underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that “a 

court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  

Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C. Application to this settlement 

There were significant factual issues here, concerning the actual nature of Walmart’s 
policies, and the potential variation of the facts among the 281 stores in the state and the 
different APAs in each store.  The moving papers, however, do not provide any estimate of the 
maximum penalty recovery.  There also is no discussion of any potential recovery of any out-of-
pocket costs for use of personal cell phones.   

In addition, the Court is concerned about the relatively large payment to Mr. Gonzales.  
He will recover $80,000 (none of which goes to his attorney), while the other 1,510 aggrieved 
employees recover $420,000 ($140,000 of which goes to plaintiff’s attorney), which works out to 
about $278 per aggrieved employee.  Indeed, the total amount the other aggrieved employees 
will receive as their share of PAGA penalties ($63,800) is less than Mr. Gonzales will receive.  
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This may be explained by the fact that Mr. Gonzales has claims not shared with the PAGA 
Members.  The First Amended Complaint also asserts certain particular causes of action on 
behalf of Mr. Gonzales individually: disability discrimination failure to provide reasonable 
accommodation, failure to engage in the interactive process, and retaliatory termination.  These 
claims may have value, but there is no discussion of them in the moving papers.  Of course, 
there is no requirement that the settlement of those claims be approved by the Court.  Some 
information concerning the claims, however, is necessary in order to assure that they can 
properly be viewed as a settlement of his own claims, and not simply as an excessive allocation 
of the PAGA penalties to himself.   

The Court also has some concern about the breadth of the release on behalf of the 
PAGA members.  The eleventh cause of action is for penalties under PAGA based on “[t]he 
allegations of each of the preceding paragraphs.”  (FAC Par. 114.) The FAC includes claims for 
failure to pay minimum wage; failure to pay overtime; failure to provide meal periods, wage 
statement violations, and waiting time violations.  The PAGA notice provided to the LWDA, 
however, appears to include only violations of Labor Code section 2802, i.e., failure to 
reimburse all work-related expenditures.  (Pyle Dec., Ex. B.)  Thus, the settlement agreement 
and complaint indicate that the settlement resolves a broad array of Labor Code claims, but the 
PAGA notice indicates that plaintiff has no authority to bring those claims (thus, they could not 
be resolved in this action).  If the settlement is intended to resolve other PAGA claims, the 
moving papers contain no discussion of the value of those claims, or of any investigation of 
them.  

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action is 

may recover attorney’s fees.  Plaintiffs seek one-third of the total settlement amount as fees, 

relying on the “common fund” theory.  This theory does apply here, and counsel have offered 

substantial bases for the award, i.e., risk in a contingency case, significant litigation, and a good 

result.  While this case is not a class action, even a proper common fund-based fee award 

should be reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 

1 Cal.5th 480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to 

determine whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated 

by means of a lodestar cross-check is extraordinarily high or low, the trial court should consider 

whether the percentage used should be adjusted so as to bring the imputed multiplier within a 

justifiable range, but the court is not necessarily required to make such an adjustment.”  (Id., at 

505.)  Counsel has provided such an analysis, identifying 371.9 hours of attorney time to date, 

and setting forth hourly rates based on the experience of the individual attorneys.  The lodestar 

thus calculated is $190,221.50.  Thus, the fee sought is less than the lodestar.  It is reasonable. 

While $15,000 in litigation costs does not seem unreasonable on its face, counsel has 

provided no documentation of the amount. 

D. Conclusion 

Hearing required.  The parties need to address the following issues: 

(1) Clarifying that the Settlement Administrator’s Fee is $9,800, not $5,000; 
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(2) Discussing the possible level of out-of-pocket costs that might have been subject to a 

reimbursement claim and explaining why there is no provision for such a recovery; 

(3) Explaining the value and nature of Mr. Gonzales’ individual claims in a manner that 

would negate an inference that he has excessively allocated PAGA liability to his 

individual claim; 

(4) Explaining the other PAGA claims that are being settled, the basis upon which this 

plaintiff has authority to resolve them, or how they have been reviewed and considered 

in the litigation and how settlement of those claims is justified (or, alternatively, clarifying 

that they are not covered in the settlement); 

(5) Documenting $15,000 in litigation costs; 

(6) Explaining why any portion of the fund potentially should revert to Walmart, as opposed 

to the State Controller’s office or a cy pres recipient. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-01729 
CASE NAME: TOUMA  VS.  BUDEE, INC. 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF SETTLEMENT 
FILED BY GEORGE TOUMA 
* TENTATIVE RULING: * 
 

Plaintiff George Touma moves for preliminary approval of his class action and PAGA 
settlement.   

A. Background and Settlement Terms 

The original complaint was filed August 21, 2018.  The operative complaint is the First 
Amended Complaint, filed April 20, 2020. The First Amended Complaint alleges failure to pay 
wages, failure to pay overtime, failure to provide meal periods and rest breaks, failure to pay 
wages at termination, failure to provide sick days, failure to properly itemize wage statements, 
failure to pay employees twice per month, and failure to reimburse business expenses. 

 A gross settlement of $600,000, non-reversionary, will be paid to the Settlement 
Administrator.  The employer’s share of payroll taxes (not income tax withholding) on the wage 
portions of the payments will be paid by Defendant, separate from the gross settlement amount.   

PAGA penalties would be $50,000, resulting in a payment to the LWDA of $37,500.  A 
class representative incentive payment would be made to plaintiff in the amount of $7,500. 
Atticus Administration is the settlement administrator, and estimates costs at $15,000.  
Counsel’s supplemental declaration establishes that the administrator’s fees are capped at that 
amount.  Litigation costs would not exceed $30,000.  Attorney fees would not exceed one-third 
of the fund, i.e., $200,000.  This would leave a net payment to the class of $310,000, which 
would be divided into wages, interest, and penalties.  Notice to the class would be provided, 
which would include the number of work weeks for each member, which is the basis for 
determining each class member’s share.  The class members will not be required to file a claim, 
but will have the opportunity to contest their calculated number of work weeks.  Class members 
object or opt out of the settlement.  Various prescribed follow-up steps will be taken with respect 
to mail that is returned as undeliverable.  Any unclaimed residue in the settlement fund would be 
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forwarded to United Way Bay Area. The parties and counsel have no involvement with United 
Way Bay Area. 

The Court file does not reflect that plaintiff provided a PAGA notice to defendant and the 
LWDA either for the original complaint, for any new PAGA claims in the First Amended 
Complaint, or for the settlement.  (The First Amended Complaint alleges that such a notice was 
sent before the initial complaint was filed, but there is no documentation of this in the court file.) 

The Court also notes that the initial complaint was accompanied by an “affidavit” in which 
Mr. Touma agreed that he would not seek an award of $74,999 “for all PAGA damages, 
penalties, amounts recovered, costs, and/or attorney fees.”   

B.  Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  
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California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 33% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

D. Discussion 

The plaintiff class consists of delivery drivers.  The gravamen of the complaint is that 
“Budee has a policy under which class members are not relieved of all duty during meal and rest 
periods because they are required to guard and protect Budee’s property throughout the entirety 
of the meal periods and rest breaks.”  If plaintiff prevailed entirely on this theory, counsel 
estimates the maximum exposure for break premium pay would be $1,090,440.  Budee’s 
disputes this and asserts that in fact its policies make it clear that the drivers have no duties 
during their breaks.  Additional unpaid wage claims are calculated to have a maximum value of 
$272,610.  Again, Budee’s disputes all liability.  Additional penalty claims for waiting-time and 
reimbursement of business expenses have estimated maximum values of $1,441,440 and 
$296,000, respectively.  Finally, additional statutory penalties have a maxim estimated value of 
$1,258,200.  All told, the theoretical maximum is $4,455,487.52.  This is subject to Budee’s 
defenses, and many of the penalties are derivative from the underlying violations. In short, while 
it is difficult to make a reasonable calculation, there is a substantial issue as to whether there 
were violations, and, if there were, their extent. Moreover, PAGA penalties could be deeply 
discounted for a variety of reasons, even if plaintiff prevails.  Thus, the allocation of $50,000 to 
PAGA penalties out of a total recovery of $600,000 is not unreasonable. 

Based on the estimated class size (about 536 drivers), the average settlement share 
(based on the net amount of $310,000), would be $578.36.   
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The parties undertook discovery as part of the matter, and eventually reached a 
resolution with the assistance of an experienced mediator. 

Because the proposed settlement provides for the possibility of a cy pres payment to 
United Way Bay Area, plaintiff must comply with Code of Civil Procedure section 382.4.  
Counsel must “notify the court if the attorney has a connection to or a relationship with a 
nonparty recipient of the distribution that could reasonably create the appearance of impropriety 
as between the selection of the recipient of the money or thing of value and the interests of the 
class.”   Counsel states that “there is no interest or involvement by Plaintiff’s Counsel or Plaintiff 
in the United Way Bay Area.”  While somewhat vague, this statement is minimally sufficient to 
satisfy the requirement.  At the time of final approval, assuming that the cy pres payment 
remains part of the settlement, Plaintiff’s counsel must comply with Code of Civil Procedure 
section 384(b).  This requires that the court order a date by which the parties will report to the 
court on the amount actually paid to the class members, and that the judgment shall be 
amended to pay the unpaid residue, plus interest to that recipient. 

The Court has some questions about the “affidavit” accompanying the complaint that 
limited Mr. Touma’s PAGA recovery to less than $75,000.  This raises an issue as to whether 
Mr. Touma can be an adequate representative of the State of California.  Counsel need to 
address the meaning and effect of this provision. 

Litigation costs, settlement administration costs, and the representative incentive 
payments will be reviewed in conjunction with the motion for final approval.  Criteria for 
evaluation of representative payments are discussed in Clark v. American Residential Services 
LLC (2009) 175 Cal.App.4th 785, 804-807. 

E. Conclusion 

Hearing required. 

First, the Court cannot grant preliminary approval, because plaintiff has not documented 

compliance with PAGA notice requirements either for the complaints or the settlement.   

Second, counsel need to address the effect of plaintiff’s recovery-limiting “affidavit” filed 

with the complaint. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-01299 
CASE NAME: CAMACHO  VS.  GTOB LLC 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY DERRICK CAMACHO 
* TENTATIVE RULING: * 
 

Plaintiff Derrick Camacho moves for preliminary approval of his class action and PAGA 
settlement.   

A. Background and Settlement Terms 
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The original complaint was filed June 26, 2019.  It is a class action complaint alleging 
failure to pay wages and/or overtime, failure to provide meal periods and rest breaks, and failure 
to reimburse business expenses.  The complaint alleges that the plaintiff class regularly worked 
overtime, but the rate of overtime pay was not properly calculated because in calculating the 
regular rate of pay, defendant failed to include commission income.  Plaintiff also asserts meal 
break violations, rest break violations, and failure to reimburse personal cell phone and vehicle 
costs attributable to work. 

Plaintiff served a PAGA notice on the LWDA on the same date as the complaint was 
filed.  A First Amended Complaint adding PAGA claims was filed March 13, 2020, pursuant to a 
stipulation of the parties and order of the Court. (Counsel’s moving papers, filed in May, state 
that plaintiff “intends to file” the First Amended Complaint, but it already has been filed.) 

 A gross settlement of $250,000, non-reversionary, will be paid to the Settlement 
Administrator.  The employer’s share of payroll taxes (not income tax withholding) on the wage 
portions of the payments will be paid by Defendant, separate from the gross settlement amount.   

PAGA penalties would be $7,500, resulting in a payment to the LWDA of $5,625.  A 
class representative incentive payment would be made to plaintiff in the amount of $2,500. ILYM 
Group is the settlement administrator, and estimates costs at $12,000.  Counsel’s supplemental 
declaration establishes that the administrator’s fees are capped at that amount.  Litigation costs 
would not exceed $10,000.  Plaintiff would receive an incentive payment of $2,500.  Attorney 
fees would not exceed one-third of the fund, i.e., $83,333.33.  This would leave a net payment 
to the class of $136,541.67 (per the supporting brief, but slightly different from the text of the 
agreement itself), which would be divided into wages, interest, and penalties.   

Payment of the gross settlement amount will be spread out over time. $50,000 would be 
paid after the effective date of settlement, followed by 9 monthly installments of $10,000, 
followed by a balloon payment of $110,000.   

Notice to the class would be provided, which would include the number of work weeks 
for each member, which is the basis for determining each class member’s share.  The class 
members will not be required to file a claim, but will have the opportunity to contest their 
calculated number of work weeks.  Class members may object or opt out of the settlement.    
Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Any unclaimed residue in the settlement fund would be forwarded to the State 
controller’s Unclaimed Property Fund (or, if not approved by the Court, to Bet Tzedek Legal 
Services). 

Based on the estimated class size (about 86 employees), the average settlement share 
(based on the net amount of $136,541.67) is about $1,587. 

The parties undertook discovery as part of the matter, and eventually reached a 
resolution with the assistance of an experienced mediator. 

Notice of the settlement was provided to the LWDA when the settlement approval motion 
was filed.   

B. Legal Standards 
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The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 
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C. Attorney fees 

Plaintiffs seek 33% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

D. Discussion 

All told, the theoretical maximum recovery estimated by plaintiff’s counsel is 
$5,580,960.92.  This is subject to GTOB’s defenses, and many of the penalties are derivative 
from the underlying violations.  The gross settlement amount, however, is less than 5% of that 
amount, which reflects an unusually steep discount.  As to PAGA penalties, such penalties 
could be deeply discounted for a variety of reasons, even if plaintiff prevails, but this would not 
necessarily be the case with the rest of the recovery.  No explanation of the actual contentions 
of the parties, e.g., the nature of the commission income in question and why it either does or 
does not qualify for inclusion in the base wage rate, is provided.  The justification for the 
settlement is entirely on the basis that defendant is at substantial risk of insolvency.  Counsel 
has provided no information to the Court to document this concern.  While the Court 
understands the sensitivity of this information, some submission is necessary, even if it is 
submitted under seal pursuant to CRC 2.550.     

The parties need to address the consequences of failure to make any of the required 

installment payments. There are a number of options here, but they must be considered 

carefully by the parties.  If a late payment is a material breach, this could void the entire 

settlement.  Yet plaintiff might be understandably reluctant to deem the entire settlement 

breached.  It might make more sense to also give plaintiff the option of determining that all funds 

still owed are immediately due and payable, modifying the judgment appropriately and seeking 

to collect on it.  Would a liquidated damage provision be appropriate?  If defendant does not 

make all of the payments (particularly if there is a shortage on the final balloon payment), would 

partial payments be made?  If there is a shortfall, are the amounts apportioned, or does class 

counsel assume a greater part of the risk?  These issues need to be addressed.  The payment 

provisions were included only in the agreement itself, and were not addressed either in 

counsel’s declaration or the memorandum of points and authorities.  Thus, the Court has not 

had the benefit of counsel’s analysis of the provisions. 

Finally, although it is not clear, the agreement appears to contemplate that nothing will 

be paid to the class or counsel until after all of the payments have been received, which will be 

nearly a year after the effective date.  This needs to be clarified. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   07/02/20 

 
 

- 13 - 

The Court has no difficulty with forwarding any residue in the fund from uncashed checks 
to the Controller’s Unclaimed Property Fund, thus it is not necessary to address requirements 
for a cy pres recipient.  

Litigation costs, settlement administration costs, and the representative incentive 
payments will be reviewed in conjunction with the motion for final approval.  Criteria for 
evaluation of representative payments are discussed in Clark v. American Residential Services 
LLC (2009) 175 Cal.App.4th 785, 804-807. 

E. Conclusion 

Hearing required. 

Counsel should be prepared to address the issues raised above, i.e., the basis for the 

settlement on the merits, the basis for the conclusion that there is a risk of insolvency, and the 

various issues concerning potential failure to make payments. 

If these issues are satisfactorily addressed, counsel will be directed to prepare an order 

reflecting the tentative ruling, the other findings in the previously submitted proposed order, and 

to obtain a hearing date for the motion for final approval from the clerk.  Other dates in the 

scheduled notice process should track as appropriate to the hearing date.  The ultimate 

judgment must provide for a compliance hearing after the settlement has been completely 

implemented.  

 

  

 6.  TIME:  9:00   CASE#: MSC20-00363 
CASE NAME: BELTRAN  VS.  TOWNSHIP RETAIL 
HEARING ON MOTION TO COMPEL ARBITRATION & STAY PROCEEDINGS 
FILED BY TOWNSHIP RETAIL SERVICES, INC. 
* TENTATIVE RULING: * 
 
Withdrawn, based on the order pursuant to stipulation entered on June 18, 2020. 

  

 7.  TIME:  9:00   CASE#: MSC20-00643 
CASE NAME: RYBACK VS. VALERO ENERGY CORP. 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY VALERO ENERGY CORPORATION 
* TENTATIVE RULING: * 
 

Valero Energy Corporation’s Motion to Quash Service of Summons Based on Personal 
Jurisdiction is granted.  

Factual Background 
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This is a wrongful death case arising from an October 2019 slip and fall incident at a Valero 
gas station. James Ryback, decedent, died of his injuries after he fell at the gas station located at 
1091 Market Place, San Ramon, CA. Plaintiffs are his successor in interest, Elaine Ryback, and 
his two children. They filed their complaint on April 7, 2020, alleging five causes of action: (1) 
Negligence, (2) Negligence- Wrongful Death, (3) Premises Liability, and (4) Survival Action. 

Five of the six defendants have answered the complaint, including (1) 7-Eleven, (2) 7-
Eleven Distribution Company, (3) Valero Marketing and Supply Company, (4) Valero Refining 
Company - California, and (5) Valero Terminaling and Distribution Center.  

Defendant Valero Energy Corporation (“VEC”) did not answer and instead filed this 
motion to quash service of summons (“Motion”) pursuant to Code of Civil Procedure § 418.10(a) 
on the grounds that the Court does not have personal jurisdiction. VEC argues it has insufficient 
contacts in California to warrant jurisdiction. In support of the Motion, VEC relies on a 
declaration from its Assistant Secretary, Ethan A. Jones, who states that VEC is a holding 
company incorporated in Delaware and headquartered in Texas, with no employees, not selling 
anything, or owning or operating any real property. (Jones Decl., ¶4.) 

Plaintiffs ask that the Motion be denied, but admit ignorance of the specific contractual 
nature of the relationship of VEC with the Valero-branded gas stations in California. Plaintiffs 
assume based on “common knowledge” and a Valero website, that the gas station involved in 
this case has a franchise relationship with VEC, and that many Valero-branded franchise 
locations exist in California. Alternatively, plaintiffs request a continuance of the hearing in order 
to conduct discovery on VEC’s contacts within California. 

Analysis 

Pursuant to Code of Civil Procedure section 418.10(a)(1), a defendant may move to 
quash service of the summons on the ground that the court lacks personal jurisdiction over it. A 
court may exercise two types of personal jurisdiction over a defendant: general jurisdiction and 
specific jurisdiction. (Shisler v. Sanfer Sports Cars, Inc. (2006) 146 Cal.App.4th 1254, 1258-59, 
citing Vons Companies, Inc. v. Seabest Foods, Inc. (1996) 14 Cal.4th 434, 445.) “When a 
defendant challenges personal jurisdiction, the plaintiff has the burden to prove, by a 
preponderance of the evidence, the factual basis for the exercise of jurisdiction. [Citation.]” (Id. 
at 1259.)   

General Jurisdiction 

Only a limited set of affiliations with a forum will render a defendant amenable to all-
purpose jurisdiction there. (Daimler AG v. Bauman (2014) 571 U.S. 117, 137-138, internal 
citations omitted.) “For an individual, the paradigm forum for the exercise of general jurisdiction 
is the individual’s domicile; for a corporation, it is an equivalent place, one in which the 
corporation is fairly regarded as at home.” (Ibid.) This includes its place of incorporation and 
principal place of business.” (Ibid.) General jurisdiction calls for an appraisal of a corporation’s 
activities in their entirety, nationwide and worldwide, and despite having potentially extensive 
operations in a state, a corporation that operates in many places is not deemed at home in all of 
them. (See Id. at 139, fn. 20.)  

Plaintiffs practically concede that general jurisdiction does not exist, arguing simply that 
VEC has “so many franchises and so many interactions” in California that general personal 
jurisdiction seems warranted. They provide no context or support for this position, such as what 
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proportion of VEC’s activities are in California, as compared to other states. The single 
statement in plaintiffs’ Opposition is contradicted by the evidentiary facts set forth in VEC’s 
motion and supporting papers. Specifically, VEC provides a reply declaration by Mr. Jones 
stating that VEC is not a franchisor and has not entered into a franchise agreement with any 
businesses that have operations in or are incorporated in California. (Jones Reply Decl., ¶4.) 

The Court finds insufficient evidence that VEC is subject to general jurisdiction in 
California. 

Specific Jurisdiction 

When the Court does not have general jurisdiction over a defendant, the court may 
exercise specific jurisdiction over a nonresident defendant only if: (1) the defendant has 
purposefully availed himself or herself of forum benefits; (2) the controversy is related to or 
arises out of the defendant's contacts with the forum; and (3) the assertion of personal 
jurisdiction would comport with “fair play and substantial justice.”  (Shisler v. Sanfer Sports Cars, 
Inc. (2006) 146 Cal.App.4th 1254, 1259, internal citations omitted.) 

In opposition to the Motion, plaintiffs submit three exhibits to counsel’s declaration: 
Exhibit A- a purported screenshot of store locations from the Valero.com website, Exhibit B- a 
purported screenshot of information regarding brand requirements from the Valero.com website, 
and Exhibit C- a purported schedule from a September 2019 conference held in Sacramento, 
listing a “Valero Brand Meeting.” (See Decl. of Katie McIver, Ex. A-C.) Nothing in these 
documents show that VEC (as opposed to other entities bearing the “Valero” name) purposefully 
availed itself of California benefits. Nothing in these documents ties VEC to the gas station site 
of the fall incident.  

Further, VEC responds to the documents submitted by plaintiffs. VEC provides an 
apparent list of exhibitors from the same conference addressed in plaintiffs’ Exhibit C. The list 
includes Valero Marketing and Supply Company, but not VEC. (See Decl. of Peter Messrobian 
in Support of Reply, Ex. 1.) 

In contrast, the facts set forth by Mr. Jones in support of the Motion indicate a lack of 
personal jurisdiction. VEC is incorporated and headquartered outside of California. (Jones Decl., 
¶4.) It is strictly a holding company with no employees, does not sell anything, own any real 
property, have any bank accounts in California, do any business in California, or solicit any 
business in California. (Ibid.) While the precise meaning of “holding company” is not set forth in 
the declaration, Miriam Webster defines a holding company as “a company whose primary 
business is holding a controlling interest in the securities of other companies.” A parent 
company's ownership or control of a subsidiary corporation does not, without more, subject the 
parent corporation to the jurisdiction of the state where the subsidiary does business. (See, 
Sonora Diamond Corp. v. Superior Court (2000) 83 Cal.App.4th 523, 540; DVI, Inc. v. Superior 
Court (2002) 104 Cal.App.4th 1080, 1087.)  

Plaintiffs’ speculation regarding a franchise relationship is insufficient to demonstrate 
personal jurisdiction. Particularly in light of the evidence submitted by VEC, plaintiffs have not 
met their burden. 

Continuance for Discovery 

While a plaintiff is generally entitled to conduct discovery with regard to a jurisdictional 
issue before a court rules on a motion to quash (Mihlon v. Superior Court (1985) 169 Cal.App.3d 
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703, 710-711), no continuance is needed if the proposed discovery is not likely to produce 
evidence supporting the argument for jurisdiction in California. (See Beckman v. Thompson 
(1992) 4 Cal.App.4th 481, 486.) The granting of a discovery request lies in the discretion of this 
Court. (Id. at 487.)  

Plaintiffs have not described any facts that they could discover if given an opportunity to 
conduct jurisdictional discovery. They have not addressed any of the assertions in the Motion or 
its supporting papers. The request for a continuance of the hearing is therefore denied.  

 

 

 


